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in a collateral proceeding; (2) where the 
fact-finding procedure employed by the © 
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full and fair hearing; (3) where material 
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were entirely omitted at the trial level; 
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(4) where parts of the factual evidence, 
concerning denial of defendant's 
constitutional rights occurred after in- 
dictment, prior to trial, and are outside 
the record; (5) where the factual deter- 
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effective assistance of counsel, the Court 
mist grant the defendant a new 

CLES oy ome Oh onan apioltaievieliemenie 


There hes been no decision on the merits 
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in prior collateral proceedings, no 
heating, and the denials were based on 
tHe procedural issues, ....«. 
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to decide the ultimate Constitutional 

question when they are not wholly con- 
tained in the files and records. . . 
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(7) 
STATUTES 

28 U. S. C, 2255: "A prisoner in custedy 
under sentence of a court established by Act of 
Congress claiming the right be released upon the 
ground that the sentence was imposed in viola« | 
tion of the Constitution or laws of the United 
States, or that the Court wes without jurisdiction 
ta impose guch @ sentence,...or is otherwise 
subject te collateral attack, may move the teurt 
which imposed the sentence to vacate, set aside,... 


the sentence, 


"A motion for such relief may be made at 


anytime. 

"Unless the motion and the files and records 
of the case conclusively show that the prisoner ts 
entitled to no relief, the court shall cause 
notice thereof to be served upon the United States 
Attorney, grant a prompt hearing thereon, deter-. | 


mine the issues and make findings of fact end. 


(3) 


conclusions of law with respect thereto. If the 
court finds that the judgment was rendered with- 
out jurisdiction, or that the sentence imposed was 
not authorized by law or otherwise open to collat- 
eral attack, or that there has been such a denial 
or infringement of the Constitutional rights of 
the prisoner as to render the judgment vulnerable 
to collateral attack, the court shall vacate and 


set the judgment aside and shall discharge the 


prisoner..,or grant a new trial.,.as may appear 


appropriate. 

"A Court may entertain and determine such 
motion without requiring the production of the 
prisoner at the hearing. 

"The sentencing Court shall not be required 
to entertain a second or successive Motion for 
similar relief on behalf of the same prisoner, 


"An appeal may be taken to the Court of Appeals 


(6) 


from the order entered on the motion as from a 
final judgment on application for a writ of 


habeas corpus....(June 25, 1948, Ch. 646, 62 


Stat. 967; May 24, 1949, Ch. 139, Sec. 114, 63 
Stat. 105.)" 


Federal Rules of Criminal Procedure: 


"RULE 9. WARRANT OR SUMMONS UPON INDICTMENT OR 


INFORMATION 
(a) ISSUANCE, 

"Upon the request of the attorney for the 
Government the court shall issue a warrant for 
each defendant named...in the indictihent..., 

He shall deliver the warrant...to the marshal or 
other person authorized by law to execute,..it. 
(b) FORM. 

(1) Warrant. The form of the warrant shall be 
as provided in Rule 4 (b) (1) except that it shall 
be signed by the clerk, it shall describe the 
offense charged in the indictment...and it shall 


@) 


command that the defendant be arrested and brought 


before the Court.... 


"(c) EXECUTION... & "RETURN 


(1) Execution..The warrant shall be executed... 
as provided in Rule 4 (c) (1) (2) and G) [i.e. 
Rule 4 (c) (3) Manner. The warrant shall be execut- 
ed by the arrest of the defendant. The officer 
need not have the warrant in his possession at the 
time of the arrest, but on request he shall show 
the warrant to the defendant as soon as possible. 
If the officer does not have the warrant in his 
possession at the time of arrest, he shall then 
inform the defendant of the offense charged and of 
the fact that a warrant has been issued....]. 

"(2) Return. The officer executing a warrant 
shall make return thereof to the court. At the 
request of the attorney for the Government any un- 


executed warrant shall be returned and cancelled.,.." 


(8) 


RULE 5. PROCEEDINGS BEFORE THE COMMISS TONER 


"a earance before the Commissioner, 

",..any person making an arrest without a 
warrant shall take the arrested person without 
unnetessaty delay before the nearest available 


commissioner or before any other nearby officer 


empowered to commit persons charged with offenses | 


against the laws of the United States...." 


"RULE 40, COMMITMENT TO ANOTHER DISTRICT; 
REMOVAL, 


"(b) Arrest in Distant District, 
"(1) Appearance before Commiss igner or Judge, 


If a person is arrested upon a warrant issued in 
another state at a place 100 miles or more from the 
place of arrest, or without a warrant for an offense 
committed in another state at a place more than 100 
miles or more from the place of arrest, he shall : 
be taken without tumneecessary delay before the 


nearest available commissioner or a nearby judge 


( 9) 


of the United States in the district in which the 
arrest was made. 


"(2) Statement by Commissioner or Judge. The 
commissioner or judge shall inform the defendant 


of the charge against him, of his right to retain 


counsel and of his right to have a hearing or to 
waive a hearing by signing a waiver before the 
commissioner or judge. The commissioner or judge 
shall also inform the defendant that he is not 
required to make a statement and that any state- 
ment made by him may be used against him, shall 
allow him reasonable opportunity to consult 
counsel and shall admit him to bail as provided 
in these rules. 

"(3) Hearing; Warrant of Removal or Discharge. 
The defendant shall not be called upon to plead, 
If the defendant waives hearing, the. judge shall 


issue a warrant of removal to the district where 


(10) 


the prosecution is pending. 


.e.eif the prosecution is by indictment, a warrent | 


| 
of removal shall issue ‘upon production of a 


| 
certified copy of the indictment and upon proof 
that the defendant is the person named in the 
indictment....If a warrant of removal is issued, the 
defendant shall be admitted to bail for appearance 


in the district in which the prosecution is pend- 


ing in accordance with Rule 46. After a defendant 


is held for removal or is discharged, the papers 
in the proceeding and any bail taken shall be 


transmitted to the clerk of the district court in 


which the prosecution is pending. 
"(4) Hearing and Removal on_ Arrest Without 
a Warrant, If a person is arrested without 


a warrant, the hearing may be continued for a : 


reasonable time, upon a showing of probable cause 
i 


to believe that he is guilty of the offense charged; 


(12) 


but he may not be removed as herein provided 
unless a warrant issued in the district in which 
the offense was committed is presented." 
18 U. S. C. 3049. Warrant for removal. 
"Only one writ or warrant is necessary to 
remove a prisoner from one district to another. 


One copy thereof may be delivered to the sheriff 


or jailer from whose custody the prisoner is taken, 


and another to the sheriff or jailer to whose 
custody he is committed, and the original writ, 
with the marshal's return thereon, shall be return- 
ed to the Clerk! of the district to which he is 
removed. (June 25, 1948, Ch. 645, 62 Stat. 817) 
CONSTITUTION 
Article IV. 
“The right of the people to be secure in thetr 
persons, houses, papers, and effects, against un- 


reasonable searches and seizures, shall not be 


(12) 


violated, and no Warrants shall issue, but upon 


probable cause, supported by oath or affirmation, | 


and particularly describing the place to be 
searched, and the person or things to be seized." | 
Article V. | 
"No person shall be held to answer fora. . 
capital, or otherwise infamous ertna unless on 
a presentment or indictmentof a Grand Jury ,.; nor 
shall be compelled in any criminal case to be a 
witness against himself, nor be deprived of life, 
liberty, or property, without due process of law;..." 
Article VI. 
"In all criminal prosecutions, the accused | 
shall enjoy the richt...to have the assistance of : 


counsel for his defence:" 


(13) 


STATEMENT OF ISSUES 


ee 


1. Must the Court grant 4n evidentiary 


hearing, if the facts alleged would entitle Movant 
to relief if proved, (1) where the merits were not 
resolved at rrici, on appeal, or in collateral 
proceedings; (2) where the fact-finding procedure 
employed by the trial court did not adequately 
afford a full and feir hearing; (3) where material 
facts were not adequately developed or were 
entirely omitted at the trial level and hence are 
outside the record; (4) where the factual deter- 
mination of the trial court is not fairly supported 
by the record as a whole, (5) where parts of the 
factual evidence, concerning denial of defendant's 
Constitutional rights, occurred efter indictment, 
prior to trial and are outside the record; and(6) 
where it appe*re +hor the trial court deprived 


Movent of a full and fair hearing? 


(16) 


2. Must the Court grant defendant a new 
trial where evidence crucial to the adequate 
consideration of his Constitutional claim was not 
developed in the trial Court, not because of 
inexcusable neglect of the defendant but rather, 
because of ineffective assistance of counsel? 

3. Must the Court grant defendant a new 
hearing where there has been an intervening 
change in the law? 
| 4. Where Movant has previously been unable — 
to assert his rights because of questionable 
competency, ineffective assistance of counsel, 
denial of permission to proceed informa pauperis, 
is it reasonable and necessary, and does it serve | 
the ends of justice, to deny him under the law all 


opportunity to obtain judicial relief? 


a 


Tucker v. United States of America, No. 17,049 
Tucker v. United States of America, Misc. 2356 
Tucker v. United States pf America, Misc. 2364 
Tucker v. United States of America, Misc. 2406 
Tucker v. United States of America, Misc. 2415 
Tucker v. United States of America, Misc. 2629 


(13) 
STATEMENT OF THE CASE 


Nature of Case 


This -matter concerns attempts at post- 


conviction relief from an alleged illegal trial 


and invalid sentence. 

Specifically, this is defendant, DAVID J. 
TUCKER'S second Motion to Vacate Judgment and 
Sentence pursuant to 28 U. S. C. 2255 since he was 
sentenced to life imprisonment for first degree 
murder on April 5, 1962, after a trial by jury at 
which he was represented by retained counsel and 
after the affirmance of that judgment and sentence 
on March 7, 1963, (Tucker v. United States, 115 
U. S. App. D.C. 250, 318 F. 2d 221) and denial of 
a@ rehearing on December 18, 1963, at which time 
it was intimated post-conviction relief pursuant 


(16) 


to 28 U. S. C. 2255 might be available. 
Defendant's first motion pursuant to 28 U.S.C. 

2255, filed pro se alleged illegal deten- 

tion, and violation of his right to counsel, and 

was grounded on newly discovered evidence (C.A. 


1458-64). The Motion was denied without a hearing 


on June 30, 1964 by the Court saying objections to 


removal proceedings no longer cognizable, and to 
admissibility of evidence not cognizable on such | 
motion. [C.-A. 1458-64 No. 3, Memorandum] : 
Defendant, again pro se, sought to appeal this 
denial. This, too, was denied on October 6, 1964 
(U.S.C.A. Misc. 2364). His pro se petition for a 


rehearing en banc was denied per curiam in Chambers 


a 
loefendant's essi3 move seeking collateral relief 
was a BES. s eas Corpus proceeding (H.C 177-64) 
in May, 1964, based on illegal arrest and jack o: 
counsel. This was dismissed without a hearing. | 
His petition to appeal this (U.S.C.A. Misc. 2356) 
and his request for counsel were denied. | 


ay) 


on January 23, 1965. (Tucker v. United States, 120 
U.S. App. D.C. 23, 343 F..2d 305). At that time, 
however, Chief Judge Bazelon and Circuit Judges 
Fahy and Wright would have granted his petition 


and appointed counsel. . Judge Bazelon in his 


dissent stated that the request to appeal in 


forma pauperis from a denial withovt hearing of 

a 28 U.S.C. 2255 motion "raised substantial and 
non-frivolous questions concerning the scope of 
Sixth Amendment right to counsel and a review under 
Sec. 2255" (at 23). Defendant's writ of 
certiorari, however, was denied by the United 


Ro tern raat ame 


° 


(18) 


States Supreme Court on June 7, 1965 (Tucker v. 


United States, 381 U. S. 952)= 


2 While waiting to appeal his first "2255", defendant 
filed a Motion for a Declaratory Judgment (C,A, | 
1961-64) as to his rights under the criminal: 
statutes and the Fifth, Sixth and Fourteenth 
Amendments to the Constitution. This was 
dismissed on August 18, 1964, by the Court with- 
out any statement of reason. His petition to 
appeal and for appointment of counsel (U.S.C.A. | 
Misc. 2406) was denied in October 1964. His | 
Motion for a Bill of Particulars of July 24, 1964 | 
and his Petition for a Write of Proof of Official 
Records of August 25, 1964, were both denied on 
September 2, 1964. His petition to appeal this 
latest denial (U.S.C.A, Misc. 2415) was denied 
on October 29, 1964. His petition for a rehear- 
ing en banc filed on December 2, 1964, was denied | 
on February 2, 1965. His fourth move for 
collateral relief via Habeas Corpus petition 
(H.C. 507-64) was filed in December 1964, alleging 
that the Government withheld evidence and his 
counsel had been incompetent. This was dismissed | 
on January 12, 1965; his petition to reconsider 
the order was denied on January 26, 1965, and his | 
petition for leave to appeal was denied on 
February 5, 1965. Undaunted, defendant filed a 
Motion for a New Trial March 3, 1965. This was 
denied in a Memorandum Opinion on March 9, 1965, 
saying "Motion for a new trial on newly discovered 
evidence is denied as there is no showing who the 
prospective witnesses are, or any statement from 
them as to what testimony may be elicited from them, 


(19) 


Defendant sought the help of the Neighborhood 


Legal Services Program as a last resort after the 
United States District Court and the United States 
Court of Appeals for the District of Columbia 
Circuit repeatedly refused to appoint counsel to 
represent him and after he learned that no attorney 
from the Legal Aid Agency could assist him unless 
so appointed by the Court. 

His second Motion to Vacate Judgment and 
Sentence pursuant to 28 U.S.C. 2255 was filed on 


October 9, 1968. 


in 


Z,F9° Engte cont? s¢ the testimony indicated in 


the motion was forthcoming, how it would affect 
the final outcome of the case." ([Cr.. No. 1048-57, 
p.A.] Defendant sought to appeal this oan March 
23, 1965. He, meanwhile, had filed a second 
Motion for e new trial on March 17, 19653 and on 
May 14, 1965, another Memorandum Opinion denied 
this second Motion, [Cr. No. 1048-57, No. B] 
Defendant again sought to proceed in forma pauperis 
and asked appointment of counsel on July 12, 1965. 
Both of these motions were denied on August 9, 
1965. His appeal of September 10, 1965, from the 
denial of these motions (U.S:C.A. Misc. 2629) was 
denied December 23, 1965. 


(20) 


The United States Answer was received on 
December 10, 1968. Defendant filed his reply on 


December 12, 1968. 


Disposition Below 


The Court below in a Memorandum Opinion, filed) 


on December 11, 1968, received by Defendant on 
December 12, 1968, denied the Motion to Vacate 
Judgment and Sentence without a hearing on the 
ground that the"motion and the files and records 
of the case conclusively show that the defendant - 
is entitled to no relief." 
Statement of Relevant Facts 

1. Defendant was indicted by Grand Jury No. 
1206-57, filed November 4, 1957 [Joint Appendix, 
No. 17,049, p. 1 thereafter cited as J.A.], and 4. 
bench warrant, dated November 8, 1957, was issued 
for his arrest. ([Cr. No. 1048-57, No. 5] 


2. Defendant was arrested by Thomas R. Dugan 


and Samuel Roy Burns, F. B. I. agents on June 4, 


(21) 


1959, [J. A. 66] without a warrant, advised of his 
rights, questioned at length without benefit of 
counsel and made a statement [J. A. 67], before 
his appearance on June 5, 1959, before United 
States Commissioner for the Eastern District of 
New York, Max Schiffman. That day, on the basis 
of information in Federal Bureau of Investigation 
files, Mr. Burns prepared a document for the issu- 
ance of a Warrant of Removal, and Assistant United 
States Attorney, Morton J. Schlossberg prepared a 
document for an Order of Removal. 

3. Defendant denies having made a knowing, 
intelligent waiver of either his right to counsel 


or his right to removal hearing. The documents 


pertaining to the removal are dated June 16, 1959. 


4. The arresting officer received the valid 
warrant on Monday, June 8, 1959, four days after 
the arrest, questioning, and detention, and three 


days after appearance in the United States District 


(22) 


Court for the Eastern District of New York, The watrant 
was returned as executed on Friday, June 5, 1959 and 
filed in the United States District Court for the District 
of Columbia on June 22, 1959, the day defendant was re- 
turned to the District of Columbia. [J. A. 57] | 

5. Even the prayer of the Assistant United States 
Attorney for a removal order and the removal order to 
the United States Marshal, dated June 16, 1959, ignored 
the valid warrant, relying on the information contained in 
unfiled warrants. 


6. Defendant was questioned again without the pre- 


sence of counsel and after indictment by Detective Roy Cc. 


Schwab of the District of Columbia Homicide Squad on 
June 23, 1959, about 12:10 p.m. in the United States Mar- 
shal's Office in the United States District Court House 
[J. A. 57] three days before he was presented in the 
United States District Court for the District of Colum- 
bia, according to the record. [Cr. No. 1048-57, No. 6] 

7. The trial court at one point considered excluding 


defendant's alleged confession and 


(23) 


damaging admissions, obtained following his 
arrest, when the Court thought they might have 
been obtained before arraignment {[J. A. 58], but 
on learning that defendant had been indicted in 
1957 and no arraignment was required, no further 
consideration was given to the matter without 
objection of his trial attorneys on March 28, 1962 
[J. A. 60}. 

8. Defendant was found incompetent to stand 
trial on February 25, 1960 [J.A. 12-13], but no 
effort was made by his counsel to discover whether 
he was suffering from mental illness on June 4, 


1959, when he was arrested. [J.A. 3-4] Even when 


he was found competent to be tried in January, 1962 


[J.A. 13-16], he was still suffering from a mental 
disease [J.A. 15]. This was not developed at the 
trial. 

9. Defendant has made six previous attempts 


at post-conviction relief in addition to the appeal 


(26) 


as set forth above: namely, two habeas corpus 
proceedings, a "2255" Motion, a petition for 


declaratory judgment, two motions for a new trial, 
| 
All of these were dismissed, without a hearing; 


all requests for appointment of counsel were 
denied, despite the fact that constitutional 


| 
issues were raised. Some of his proceedings were 


denied for technical procedural reasons. 


See above, Nature of the Case, 
ARGUMENT | 
Summary | 


The trial Court must grant a plenary eviden- 


tiary hearing on a second Motion to Vacate 
Judgment and Sentence, pursuant to 28 U.S.C, 2255 
whege the issues raised have never been resolved 
on their merits, at trial, on appeal, or in col- 
lateral proceedings, where defendant has never hed 
a full and fair hearing, where material facts were 


not developed at the trial level; where there has 


(25) 
been an intervening change in law; where defendant has 
been denied his Constitutional rights to due 
process and effective assistance of counsel through 


no fault of defendant. 


I. The trial Court must grant_an evidentiary 
hearing: (1) where the issues raised_in 
a 28\U.8,C, 2255 Motion were not resolved 
on their merits at trial, on appeal or 
in a collateral proceeding; (2) where 
the fact-finding procedure employed by 
the trial court was not adequate to 
afford a full and fair hearing; (3.)_ where 
material facts were not adequately develop- 
ed or were entirely omitted at trial 
level; (4) where parts of the factual 
evidence, concerning denial of defendant's 
Constitutional rights occurred after in- 
dictment, prior to trial, and are outside 
the record; (5) where the factual deter- 
mination of the trial court is not 
fairly supported by the record as & 
whole, and (6) where it appears that 
the trial Court deprived movant of a 


full and fair hearing. 


The issues raised in Defendant Tucker's seeond Metion 
te Vacate Judgment and Sentence pursuant to 28 U. S. C. 
2255, namely, (1) his mentel competency when he was arres- 


ted in Far Rockaway on June 4, 1959, (2) the consequent 


validity of his alleged waiver of counsel on June 5, 1959, 


(26) 


when he first appeared before United States Commissioner 
fer the Eastern District of New York, Max Schiffman, and 
of his waiver of removal proceedings on June 16, 1959, 

in the United States District Court for the Eastern Dis- 


trict of New York; as well as (3) the waiver of his | 


right to silence during the illegal questioning after 


indictment de hors presence of counsel both in New Yerk 
and Washington, in raised at teial @r én appeal 
much less argued and decided adversely te defendent | 
there er in any céllateral proceeding, The questien ef 
defendant's competency affects not enly his waiver af 
eeunsel for tis New York Céurt appearances, but nis! 
knewing, intelligent willingness to respend te ques- 
ti@ning by Federal Bureau of Investigdtién agdrits and 
by a member of the District of Columbia Homicide Squad, 
Beth Sanders v. United States, 373 U. S. 1 (1963) 
at 12 and Towmsend v. Sain, 372 U. S. 293 (1963) at 313, 


hold that the trial Court must grant an evidentiary 


(27) 


hearing when such factual questions are raised and there 
has been no prior determination or finding as to these 
quest fons 


These factual findings, if found for defendant, would 


sustain his allegation of deprivation of his Constitutional 


rights to counsel, to due process, and to a fair trial. 
These necessary facts were never elicited by the fact- 

finding procedure employed by the trial court, Hence, 

the procedure it followed was not Baeneare to afford a 

full and fair hearing at trial or by this Court on appeal 

despite the stricture of the United States Supreme Court 


that his first Motion, pursuant to 28 U.S.C. 2255, should 


ES 


35m Alexander v. United States (5 Cir. 1961) 290 Fyd 252, 
where the defendant in a "2255" Motion alleged that he had 
been incompetent to make a voluntary intelligent plea of 
guilty because he was suffering from withdrawal pains, the 
Court cf Appeals, held that although charges of incompe- 
tancy appear implausible they were unrefuted in the record 
and hence a hearing was necessary to determine the issue. 
In Defendant's case, likewise, there is nothing in the 
record to refute the issue of his alleged incompetency in 
June 1959. 


(28) 


have imaginative handling to avoid a hearing on the 
second Motion, and that the Judge was free to adopt any 
means of inquiry appropriate to ascertain all possible 
grounds upon which that prisoner might claim to be en- 
titled to relief. Sanders, cit. supra, at 22. More- 
aver, it was a4 daterial fact to be determined whether 
defehdant had been questioned by the detective befere 
é6r after he had been arraigried. The Court was sufftet- 
ently awate of that dssue to taise it and wethheld his 
ruling until further questioning of the witness. “But 
en learning ef the fact that defendant had been indicted 
and there was no need for arraignment, the Ceurt failed 
to fellew through, as did retained coimsel, as te the 
necessity for the exclusien of any alleged confessign er 
damaging admissions obtainedafter indictment and the fac- 
tual circumstences surrounding the epidedes. s 

Yet by the time the first "2255" had been filed en 
June 19, 1964, it was clearly the law that pest-indict- 


ment statements without counsel should be excluded, 


(29) 


Massiah v. United States, 377 U. S. 201, 206 (1964), was 
handed down on May 18, 1964, and this Court had held on 
June 9, 1964, in Ricks v. United States, 118 U. S. App. 

D. C. 216, 223, 334 F. 2d 964, 970, that post-indictment 
statements made without counsel should be excluded. Cf. 
People v. Waterman, (C. A. N. Y., 1961) 9 N. Y. 2d 561, 565, 
216 N. Y. S. 2d 70, 175 N. E. 2d 445, 448. 

Sinee the major parts of the factual evidence con-~ 
cerning the denial of defendant's Sixth Amendment right to 
Counsel occurred following indictment but prier te trial, 
they are factual details largely outside the recerds and 
files, Hence, any decision based only om "the recerdd end 
files" is one based on an illusery, partial, truncated cel- 
lection. And such a record is neither sufficient ner ade- 
quate to sustain a finding of a full and fair hearing. De- 
fendant submits his claim was not rejected en the merits at 


his original trial, because it was not fully ner ludidly 


articulated by either Court or counsel at trial ner acknew- 


ledged in collateral proceedings. 


(30) 


Defendant submits that a hearing is mandatory te- 
cause the decision in the trial Court rested on an 
error of law, namely, as to his deprivation of coun- 
sel. Townsend v. Sain, 372 U. S. 293, 314, and foot- 
note p. 315. i 

Defendant submits, further, that the factual de~ 
termination of guilt to the charge of first degree | 
murder in his case is not fairly supported by the ! 
record as a whole once the illegally admitted "damaging 
admissions" are excluded. See item 15, 16, 18, 17 on 
p. 5 of the Motion to Vacate Judgment and Sentence: 

C. A. 2516, namely, no independent proof of specific 
intent to kill, no proof that defendant was carrying the 
pistol waose ownership was traced to him, no evidence as 
to fingerprints on the gun, and no "moral certainty" of 
medical witnesses that defendant was not suffering frem 
@ mental illness on August 17, 1957, the date of che 


alleged offense. See also, unresolved conflicting testi- 


mony of witnesses Burns, Atkinson, and Proctor in Memo- 


(31) 


randum in Support of Motion pp. 8-10. C£. Townsend v. 
Sain, cit. supra, at 316. 

Defendant believes that the trial Court not only did 
not afford him a full and fair hearing at the trial or 
at any of his attempts at post-conviction relief, hence, 
Defendant submits that the trial Court must grant him an 


evidentiary hearing on his Motion. 


II. Where evidence crucial to the adequate 
consideration of his Constitutional claim 
was not developed in the trial Court, not 
because of inexcusable neglect of the de- 
fendant but, because of ineffective assis- 


tance of counsel, the Court must grant the 
defendant a new trial. 


defendant a new tri-- 
Defendant submits that’ the issues raised in 

this Motion and the evidence pertaining to them, were 

not previously raised and developed through any fault 


of his, certainly not because of his "inexcusable 


neglect."" Rather the failure to raise issues to deve- 


lop evidence, to protect his rights, was solely due to 


ineffective assistance of counsel both at the trial and 


on appeal. 


(32) 


Defendant, being a person of limited intelli- 


gence and education, having dropped out of school in the 
fifth grade, of necessity must rely on the help of others 
not only to discover his substantive as well as his proce- 
dural rights but to plan and execute the legal moves 
necessary to obtain and protect both types of those rights. 
Having obtained legal assistance, defendant must trust 
implicitly their judgment, being intellectually intoupe- 
tent to weigh and evaluate trial tactics as to their 
adequacy, effectiveness, depth, importance, or com- 
pleteness to protect and advance his cause. For in- 
stance, defendant knew whether or not he had been 
arraigned, but he did not know the importance of this 

to his need for counsel when questioned by Federal 

Bureau of Investigation agents or Homicide Squad ine 
tectives. Defendant knew at trial that he had been 
mentally incompetent to assist his counsel in prepara- 
tion for trial for a long time, but he did not arcs 


how long he had been mentally ill nor the legal im- 


portance of such facts at the time of his arrest. 


(33) 


Defendant believes, however, that the failure of his trial 
counsel to realize this legal significance and seize upon 
it to exclude any alleged damaging admissions was more 
than a mere error in judgment in choice of traal tactics 
even if she chose not to press for exclusion on Mallory 
grounds: i. e., arrest and detention questioning for 
more than 23 hours before his appearance before a 
United States Commissioner. [See p. 1 of the Memoran- 
dum in Support of Motion to Vacate Judgment and Sen- 
tence with Points and Authorities.2] 

Defendant believes. that the failure of his counsel 
on appeal to recognize this omission of trial ceunsel 
merely compounded his denial of that adequate assis- 
tance of counsel which was his due under the Sixth 
Amendment. For his counsel on appeal merely cencen- 
trated on two other procedural errors of the trial 


“Mallory v. United States, 354 U, S, 449 (1957) 


Spefendant is aware of the general rule that he cannot 
attack the admission of a confession at a plenary trial 
in a "2255" proceeding just because it was obtained when 
he was illegally detained, However, he believes and 
asserts that in his case it was such a real miscarriage 


(34) 


court, overlooking the grosser errors such as denial of 
due process and denial ef a fair trial. Hence, the 
grounds for relief were never fully considered and 


decided against him. 


Given defendant's mental capacity and qualities, no 


one could truthfully say that defendant "deliberately 
withheld a ground for relief" in the past. His educa- 
tion and background made him justifiably ignorant of 
the legal Significance of certain facts: The facts 
and issues defendant raised in his second Metion, 
four years after the first, were raised only after 
years of denial of assistance of counsel by the : 


trial court and this court. 


See a PT 5 SS ESTEE 


= Footnote (cont'd) 


of justice as to bring it within the exception set eut 
in Hodges v. United States, (D. C. Cir. 1960) 108 

U. S. App. D. C. 375, 377, 282 Fod 858, 860, especially 
since in his case a basic right fad been denied. 


(35) 


Whether the "damaging admissions" were "the pro- 


duct of a rational intellect and a free will" has 


yet to be determined in defendant's case. Circum- 
stances to be considered in determination of the 
voluntariness, and hence the admissibility, of de- 
fendant's statements, include lack of counsel at the 
time, his I. Q., and mental health. Mental incompe- 
tency, defendant submits, would produce an answer to 
police questioning which is not the product of a free 
intellect. Stroble v. California, 343 U. S. 181, 190 
(1952). 


III. :There has been no decision on 
the merits of Defendant's claims 


for relief raised in prior colla- 
'teral proceedings, no hearing, and 


‘the denials were based on the proce- 
dural issue. 

As set forth in the Statement of the case, the sole 
issue at defendant's trial on March 28, 1962, was, in 
effect, defendant’s sanity when the alleged offense was 
committed on August 17, 1959. That issue was resolved 


against him and has not been raised again and is not in 


issue now. 


(36) 


On his appeal the two issues raised pertained to 


errors of the trial Court, namely, an improper instruc~ 
tion as to second degree murder and whether the insanity 
‘defense was properly in the case. [See, Memorandum in 


—————— 
Support of Motion p. 12]. This court found they were - 
“errors, but not serious enough to be prejudicial or oo 
versible. Tucker v. United States, 115 U. S. App. De C. 
250, 252, 318 F. 2d 221. Neither of those issues has | 
been raised again and is in issue now. 

His Habeas Corpus 177-64 raised the issues ef ille- 
gal arrest and lack of counsel. As set forth abeve, in 
the Statement of the Case, this was dismissed witheut a 
hearing or any Bencenae ef fact er ef law. Hence, the 
issues of illegal arrest and lack of counsel have never 
been determined on their merits. Since the petitien fer 
Habeas Corpus was denied without a hearing, the Court 
must assume that the petitioner's allegations are true, 
House v. Mayo, 324 U. S. 42, 45 (1945), Williams v. | 


Kaiser, 323 U. S. 471, 473-474 (1945). The fact that 


(37) 


defendant was arrested in 1959 without a warrant on the 
basis of information obtained from two warrants which had 
been cancelled in 1957 and that although the true warrant 
had been received four days after the arrest, it was not 
the basis of the removal warrant issued to the United 
States Marshal on June 16, 1959, raises the question 
whether there was sufficient irregularity in the removal 
proceedings to affect the validity. The question of the 
validity of his waiver of counsel because of his possible 
incompetency to make a valid waiver of counsel as well as 
a waiver of removal hearing have likewise had no hearing 
to this day. 

Considering the fact that if defendant was incompe- 
tent to waive counsel and removal hearing, his return to 
Washington sans both was an invalid proceeding which failed 
to vest the trial Court with jurisdiction. But even if de- 


fendant were properly before the Court on March 28, 1959, 


the fact that he had previously made damaging statements 


following his illegal arrest and waiver of counsel were 


factually important to the fair trial of the case. 


(38) 


His first "2255" Motion repeated these issues of 
illegal arrest, illegal detention, and violation of his 
right to counsel. Agein, this Motion was denied without 
a hearing. : 

His second Habeas Corpus that year No. 507-64 
raised issues of evidence withheld by the Goverment: and 
ineffective assistance of counsel, This, too, was denied 
without a hearing. 

His two Motions fer a New trial were denied in. 
Memorandum Opinien which averred that en the Metien files 
and recerds defendant was entitled te ne relief, but, 
again, there was ne hearing. & tewnsend v. Sain, cit. 
supra at 313, holds there must be an evidentiary hearing 
in thede circumstances, See als@, United States _ex rel 
Cerulle v. Follette, (2 Cir., 1968) 393 F, 2d 879, 881, 
882; United States ex rel Whiting-v. Rundle (3 Cir., 


1968) 389 F. 2d 47, 48; Grindstafé v. Bennett, (8 Cir. 


1968) 389 F, 2d 55,-56, 57. vi 


A A eee 
SGregori v. United States (5 Cir, 1957) 243 F. 2d 48 at 54 
held that “a mere consideration by the trial Ceurt ef the 
Motion, answer, and the documents attached therete @r in 

the file dees not eonstitute the hearing contemplated by 
sec. 2255, at least not unless the Court dees determine the 


issues and make findings of fact and conclusions ef law with 
respect thereto. 


(39) 


Sanders v. United States, cit. supra, states that 


successive motions even on grounds reviously heard and 
determined may be denied if they were detérmined adversely oan 
the merits and the ends of justice would not be served by a 
further hearing on the merits, at 15. However, doubts should 
be resolved in favor of the applicant, and if he can show that 
a previous hearing was not full and fair, he is entitled to a 
new hearing, at 16, How much more should defendant be heard 
on his second Motion when he was denied a hearing on his first. 
Iv. It is incumbent on the trial Court to 

grant a plenary evidentiary hearing 

to ascertain the facts necessary on 

which to decide the ultimate Constitu~ 


tional questions when they are not wholly 
contained in the files and record. 


contained in the rites oe 
Since the facts concerning defendant's claim to incompe- 
tency to waive counsel on his arrest, concerning his detention, 
his "damaging admissions" to Federal Bureau of Investigations 
agents, and his incompetency to waive a removal hearing on 
which he bases his denial of his Fourth, Fifth and Sixth Amend- 
ment rights are all outside the record and since his claim to 


lack of due process, lack of a full and fair trial and ineffec- 


tive assistance of counsel, both at trial and on appeal, are 


(40) 


not wholly contained in the files and the record, defendant 
submtts the trial court must grant him a plenary evidenti- 
ary hearing. Townsend v. Sain, cit. supra, p. 310, 313, 
317. Sanders v. United States, cit. supra, P- 19-20.' See 
also, Machibroda v. United States, 368 U. S. 487, 495, (1962). 
Just as in Bostic v. United States (D. C. Cir. 1961), 
112 U. S. App. D. C. 17, 19, 298 F. 2d 678, where this Court 
held appellant was entitled to a hearing on his competence 
to stand trial, because there had been no direct evidence 
before the District Court on the precise issue of compe- 
tence at time of trial, defendant asserts he too is entitied 
to a hearing on his claimed incompetency at the hearing be- 
fore the Commissioner in the United States District Court 
for the Eastern District of New York, because there — no 
evidence concerning this at his trial almost three years 
later, following a lengthy period of incompetency to stand 
trial. See also, Anderson v. United States (5 Cir. 1963) 


318 F. 2d 815. 


Just as this Court held in Hansford v. United States. 


(D. C. Cir. 1966), 124 U. S. App. D. C. 387, 391, that a 


District Court's previous determination of competency can- 


(41) 
not relieve the trial Court of its Constitutional duty to 
conduct an inquiry at the time of trz2l, defendant believes 
it was equally the duty of the trial Court, knowing that he 
had been incompetent for at least two, possibly three years 
or more, to inquire at the time of trial as to his incompe- 
tency when he wes arrested end brought before the United 
States Commissioner in the United States District Court for 
the Eastern District of New York. See also, Pouncey v. 
United States, ( D. C. Cir. 1965) 121 U. S. App. D. C. 264, 
266, 349 F. 2d 699, where the Court also failed to intimate 
that a ppoblem of competency was present, 
V. Where there has been an intervening change in 
the law, the Court must grant the Movant 2 
hearing. 


Senders v. United States, cit. supra, at 17 holds 


that if a purely legal question is involved, an applicant may 


have a new hearing upon showing an intervening change in the 
law. Defendant argues that when he was arrested in June 1959, 
it was illegal for the police officers to question him after 
arraignment without the presence of counsel. 

Rule 40 (b) of the Federal Rules of Criminal Proce- 


dure, concerning the arrest in a district distant from that of 


(42) 
the commission of the offense, incorporates the standing of 


F. R. Cr. P. No. 5 (a) and Mallory v. United States, 354 U.S. 


449, 454 (1957), re presenting an accused promptly before a 


Commissioner or Magistrate, Greenwell v. United States, (D.C. 
Cir. 1964),119 U. S. App. D.C. 43, 46n. 5, 336 F. 2d 962, 
965 n.3.See also, Jones, et al v. United States, (.c. Cir. 
1964), 119 U.S. App. D.C. 284, 342 F. 2d 863 (en banc). 
Crooker v. California, 357 U.S. 433, 439, (1958) holds 
that due process is violated if the accused is deprived ef 
counsel for any part 6f the pre-trial proceedings, provided 
that he is so prejudiced thereby as to infect his subsequent 
trial with an absence of ‘that fundamental fairness essential 
to the very cencept of justice’, Citing Lisenba v. Califernia, 
314 U. S. 299, 236 (1941)3 Cf. Maore v. Michigan 355,0,591 $55. 
Absence of counsel is ene of several factors, deter- 
mining the voluntariness, hence the validity ef a confession 
for purpeses of admission into evidence at trial. See House 
v. Mayo, cit. supra., 45-46. In 1959 the Supreme Court in 
Apano v, New York, 360 U.S. 315 held that a cenfessien ob- 
tained after repeated questioning by police without the pre- 


sence of counsel was not a voluntary confession, Justice 


(43) 
Stewart said, “Absence of counsel when confession was elici- 
ted was alone enough to render it inadmissible under the 
14th Amendment." 
But in Massiah v. United States, cit. supra., 206, the 


inadmissibility of damaging statements elicited after an in- 


———_$—_———— 


dictment was specifically spelled out: 


“Petitioner was denied the basic protections 
of that guarantee [the Sixth Amendment right 
to Counsel] when there was used against him 
at his trial evidence of his own incrimina- 
ting words which the Federal agents had de- 
liberately elicited from him after he had been 
indicted and in the absence of counsel." 


This Court held likewise in Ricks v. United States, cit. 
supra,220-223, that statements elicited by the police on the 
day of the man's arrest should have been excluded. Judge 
Bazelon said, 


“The Court recognized as a ‘Constitutional rule' 
..that any secret interrogation of the defendant, 
from or after the finding of the indictment, with- 
out the protection afforded by the presence of 
counsel contravenes the basic dictates of fairness 
in the conduct of criminal causes and the fundamen- 
tal sight of persons charged with crimes. People 
v. Waterman, 9 N. Y. 2d 561, 565, 216 N. Y. S. 2d 
70, 175 N. EB. 2d 445, 448 (1961)." 


Whether or no it was recognized in 1962 in the District 


Court for the District. of Columbia Circuit, when defendant 


was tried, that it was a violation of his Constitutional right 


(44) 
to be questioned without the presence of counsel after indict- 
ment, and the damaging admissions so elicited used against him 
at trial, it had become the law with the Massiah opinion. This 
being true, there has been an intervening change in the law, 
and the trial Court must grant defendent a hearing. If it 
were the law in 1962 when defendant wes tried, the trial Court 
erred in admitting into evidence the testimony of the Federal 
Bureau of Investigation agent and the detective from the Homi- 
cide Squad concerning the "damaging admissions", this was an 
error of Constitutional magnitude, requiring not only a hearing 
on his Motion but a remand to Vacate the Sudgment and set aside 


his sentence, for conviction following the admission into evi- 


dence of an involuntary confession cannot stand. Rogers v. 
| 


Richmond, 365 U. S. 534, 540, 545 (1961. 


VI. Defendant is not precluded from raising a 
claim at_a post-conviction proceeding where 
it was glossed over at trial without a speci- 
fic finding of fact or conclusion of law. 


Where material facts were not adequately developed in the 
trial court, the Court must grant an cvidentiary earine 
Townsend v. Sain, cit. supra,pp. 313, 317. This is so here 
the relevant findings cf the Court cennot be redonstructed- 


Ibid., at 320 ff. ! 
| 
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Defendant submits that neither the Court nor his coun- 
sel raised any objection as to the testimony of the F. B. I. 
agent concerning Defendant's statement to the agents {J. A. 
p. 67]; yet there had been no previous testimony, not even 
a question, as to whether or not defendant had been brought 


before a United States Commissioner. There was no effort 


to discover what specific rights defendant had been advised 


of nor whether defendant understeod rationally as well as 
intellectually the words spoken to him, Where there is no- 
thing in the record to indicate a Court made even the mest 
routine and pro forma inquiries concerning the circum- 
stances of a defendant's so called waiver of counsel or as 
to his understanding of the reason of his choice, there is 
lack of due process. Pea v. United States, U. S. App. D. C. 
No. 20433, June 19, 1968, 96 The Washington Law Reporter 
1109, held that it was the duty of the Judge to determine 
whether a confession is voluntary and hence, admissible, 
and that otherwise a judicial determination cannot be made, 
unless the Judge is satisfied beyond a reasonable doubt 


that the confession was voluntary. Here no effort was made 


(46) 
to determine whether defendant was competent to make a volun- 
tary confestion much less whether the confession were volun- 
tary. : 

The question did occur partially to the Court when the 
detective from the Homicide Squad was testifying. The Court 
asked whether his conversation with the defendant rook place 
before or after the araignment, adding "that is important" 
[J. A. 58]. "I am not saying I am going to exclude ie if he 
had been arraigned because I never make advance rulings; but 
I want to know the facts. I think it is important to know 
when he was arraigned before the Commissioner, whether be- 
fore or after the conversation." [J. A. 59] Once the Court 
leamned that defendant had been previously indicted, the 
Court never referred to the possible inadmissibility of the 


evidence again, once more making no effort to determine 


whether defendant's waiver of his constitutional rights were 


competent, knowing and intelligent. 

Hence, since the Court merely let the witness bonetnee 
to testify, defendant claims he has a right to raise’ these 
issues and have them properly determined at an evidentiary 
hearing. 


(47) 


VII. It is not reasonable, necessary, nor 
just_to deny a2 defendant all opportu- 


nity under the law to obtain judicial 
®plief where he has previously been 
unable to assert his rights because of 
questionable competency, (2) ineffective 
assistance of counsel, (3) denial of coun- 


sel, and (4) denial of permission to pro- 
ceed informa pauperis. 


Townsend v. Sain, cit.. supra, 317, held that if for 
some justifiable reason the defendant was previously unable 
to assert his rights or was unaware of the significance of 
relevant facts, it was neither necessary nor reasonable to 
deny him all opportunity of obtaining judicial relief, citing 
Price v. Jotmston, 334 U. S. 266, 291 (1948). 

Defendant herein states that he was unable te assert 
his rights during all of the pre-trial preceedings frem ar- 
rest through competency hearing in February 1962, because he 


was suffering from a mental disease, identified in January 


1962 as Transient Situational Personality Distrubance (Se- 


vere Anxiety Reaction)[See Letter of Dr. Overholser, J. A. 
15] and in addition was mentally incompetent. 

Though he was said to have regained his competency euf- 
ficiently to stand trial in March 1962, at that time he was 


tetally dependent on counsel and quite unaware of the signi- 


_ fieance of relevant facts. 


(48) : 


At trial and on appeal, as defendant has alleged in 
his Memorandum in Support of Motion to Vacate Judgment and 
Sentence with Points and Authorities, passim, defendant was 
handicapped by ineffective assistance of counsel. 

After defendant's unsuccessful appeal from his convic- 
tion, defendant was denied counsel on all of his collateral 
attacks on his conviction, see above Statement of the Case, 
and frequently denied permission to proceed in forma pauperis. 

Defendant, therefore, respectfully submits that the 
ends of justice require that he be granted an evidentiary 


hearing on his present Motion to Vacate Judgment and Sentence. 


CONCLUS ION 

Defendant believes that he should be granted an oppertu- 
nity to prove the truth of his allegations of incompetency 
during June 1959, of denial of his Constitutional rights: 
i. e. his right against self-incrimination, his right to coun- 
sel, his right to due process and his right to a fair trial. 

Defendant submits that none of thede issues areltnscbe 
stantial or frivolous; that none of these issues has been pre- 
viously litigated since there has been no Court hearing on any 


of them. 


(49) 


Defendant asks the reversal by this Court of the de- 
nial of the District Court of his "9955" Motion, so that it 
may have “that imaginative handling" through the adoption 
of any appropriate means of inquiry to ascertain all possi- 
ble grounds on which he might be entitled to claim relief 
as recommended in Sanders v. United States cit. supra, p. 22. 

In the alternative defendant asks that he be released | 
from custody or granted a new trial.. He stands ready, with 


the help of Court-appointed counsel to assume the burden of 


presenting 2 substantial defense at a new trial on the merits. 


“we 
MARIE S. KLOOZ 

Attorney for Appellant 
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UNITED STATES OF AMERICA, APPELLEE 
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REPLY BRIEF FOR APPELLANT 


INTRODUCTION 
Appellant wishes to point out that the issue as 
presented by Appellee is only one of several issues which 
this Court should consider. See Appellant's Brief, pp. B- 
14. He calls to the attention of the Court that the Com- 


munity Shoeshine Parlor was at 2036 Eighteenth Street, 


N.W., that the Government witnesses, Miss Broadway, Mr. 


Atkinson, and Mrs. Plummer testified only that they each 


hearg a shot; none said he saw Appellant shoot at Miss 
Thomas. [J.A. 24-25, 33, and 45 or Tr. 45-46, 61, and 
85-86.] The fourth Government witness, Mr. SEctons 
testified he was in the bathroom arid did not mention 
hearing a shot. [J.A. 37 or Tr. 69.) | 


The passages cited by Appellee, Tr. 61-65 and 86, 


contain no direct nor indirect alleged confessions made 


by Appellant. : 
Another inaccuracy of Appellee concerns footnote 5 
on page 5: Detective Schwab quoted Appellant as stating 
“that after the shooting...that night he stayed ax the 
Meridian Hill Park all night and had walked around the 
streets, in fact, going by No. 13th Precinct the next day 
and started to go in and give himself up..." [J.A. 61, 
Tr. 119.] 
ARGUMENT 
Appellant asserted in his Brief (pp. 25-26) that the 
total grounds, cumulatively speaking, namely, his incom- 
petency at the time of the unlawful arrest, followed by the 


unlaw detention, during which admissions were obtained 


after indictment and without benefit of counsel, led to 


the unintelligent waiver of counsel and of removal pro-~ 


ceedings, plus inept assistance of trial and appellate 


counsel, add up to and set out plainly grounds sufficient 
to warrant a hearing on his 9255" motion. 

For evidence resulting from the alleged violations of 
illegal arrest in New York and invalid removal to the 
District of Columbia, see J.A. 61 and 67 or Tr. 119 and 
129. 

Cases cited by Appellee can be distinguished: 

(a) Kinard v. United States, (D.C. Cir. February 24, 1969) 
No. 21429, slip opinion 1, footnote 1, is not on all fours 
with Appellant's Case, in that in Kinard the evidence obtained 
during the alleged violations was not "adduced at trial." 

(b.) Though Frifbie v. Cotlins, 342 U.S. 519, 522 
(1952) concerns foreible abduction by State officers across 
State boundaries, it too, does not concern evidence obtained 
and used at trial to convict by the illegal manner in which 
the defendant was brought within the Court's jurisdiction. 


Moreover, Frisbie holds, Justice Black speaking, that due 
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process of law is satisfied when one present in court is 
convicted of crime after having been fairly apprised of 
the charges against him and after a fair trial in accordance 


with constitutional procedural safeguards. It is the under- 


scored portion of that sentence which Appellant claims he 


was denied. 

(c) District of Columbia v. Jordan (D.C. App. July 25, 
1967) No. 4176, slip opinion p. 1, admits that the Court 
can and will inquire into the manner in which an accused is 
brought before it when it is material, i.e. on the question 
of suppressing evidence obtained by the arrest. The ques- 
tion in Jordan was the wording of the information, not 
evidence inadmissible at trial. Moreover, United States ve 
Sturm (7 Cir. 1950), 180 F. 2d 413, 415, holds that depri- 
vation of a constitutional right actually ousts the juris- 
diction of the District Court where the violation of that 
right asserted by the accused bears a causal relationship 
to his subsequent conviction. Appellant claims his 
denial of counsel at interrogations in New York and the 


District of Columbia bore 2 causal relation to his subsequent 
conviction. 

(4d) Kent v- United States (1 Cir. 1959), 272 F. 2d 795; 
798, merely holds that voluntary confessions obtained may be 


admitted, regardless of a Mallory~ violation. In Kent, the 


Court held that the question of voluntariness was immaterial, 


because the defendant pled guilty. There was no guilty plea 
in Appellant's case, rather the question of voluntariness 
is very material because his damaging admissions were used 
unfairly to convict him. 

(e) United States v- Angelet (2 Cir. 1959), 265 F. 2d 
155, 157, again, is not on all fours with Appellant's cause, 
because there was no claim in Angelet that confessions ob- 
tained during undue delay were received in evidence at trial. 
That is 2 distinguishing exception which Appellee repeatedly 
over looks. 

Appellee misconstrues Appellant as well as the signifi- 


eance of the trial in Cr. No. 1048-57, if he believes that 


Tyallory v. United States, 354 U.S. 449 (1957). 
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the statements adduced at trial were not pertinent to the 


issue before the Court i.e. guilty or not guilty of first 
degree murder [J.A. 146, Tr. 283], assault with intent to 
kill, assault with a dangerous weapon, and carrying 2 dan- 
gerous weapon. [J.A. 147, Tr. 283.] Appellee seems to for- 
get that cuieye merder trial, not a mere sanity trial to 
determine the validity of the Mental Health Commission's 
finding for commitment to St. Elizabeth's. | 

If the statements adduced at Appellant's trial were as 
harmless and non-prejudicial as Appellee asserts, quaere: 
why did the Court. at J,A. 58-59, Tr. 114-115, even nonen- 
tarily consider their exclusion? Moreover, Justice Frank- 
furter, in Brown v. Allen, 344 U.S, 443, 475, said, “The 
mere admission of the confessions by the trial judge con- 
stituted a use of them by the State, and if the confessions 
were improperly obtained, such a use constitutes a denial 
of due precess of law as guaranteed by the Fourteenth 
Amendment," 

Appellee thus concedes that if the statements oat 


prejudicial in nature, they would support Appellant 's 


contentions that they were involuntary, because uncounselled 
and rendered under circumstances of incompetency. 

Appellee's statement that Appellant's contention that 
the Government did not prove its case, but relied on the 
inadmissible statements to convict him is "without merit 
in view of the fact that the statements...were silent on 
those issues" is a mere non sequitur, immaterial and 
irrelevant. 

Appellant insists that the fact that trial counsel did 
not put the Government to proof first, and then try the issue 
of sanity is evidence of ineffective assistance of counsel 
and contributory toward denial of a fair trial. 


Appellant repeats that failure te determine his come 67° 


petence on arrest, as well as failure to make the Government 


prove its case, instead of letting him be “eonvicted out of 
his own mouth", not to mention errors of strategy, illumi- 
nate the necessary incompetence mentioned in Bruce v. 
United States (D.C. Cir. 1967), 126 U.S. App. D.C. 336, 
339-340, 379 F. 2d 113, 116-117. Certainly, reliance of 


trial counsel on "the sole issue of insanity" did in 


effect blot out the essence of a defense. Dyer v. United 


states (D.C. Cir. 1967), 126 U.S. App. D.C. 313, 379 F, 2d 
89, held that in net result the defense fell substantially 
short of what this Court should consider adequate. "cumala- 
tively, various facets became so meaningful that we exe of 
the opinion a new trial fairly is required...." 

Appellant respectfully requests Appellee and this 
Court to reread the testimony of the alleged "four eye- 
witnesses" who "saw" Appellant kill Miss Thomas. Not even 
Miss Broadway said she saw it, and she was the one who held 
the gun when Mr. Atkinson and Mr. Proctor entered the back 
room; she testified she gave the gun to Atkinson. (3.4. 25, 
Tr. 47]. It was only the attorney for the Government who 
wrongfully referred in his closing argument to the eye 
witnesses. [J.A. 140, Tr. 266]. There was no testimony 
where Miss Thomas was when the bullet struck her, either 
inside’ the shoeshine shop or outside on the street. 

Neither Miss Broadway, Mrs. Plummer (who never said 
she went or saw into the backroom), Atkinson, nor Proctor 


testified they saw Appellant “gtraddle" Miss Broadway 
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[3.A. 25, Tr. 46-47, JoAe 45, Te. 85-86, 3.A. 34, Tx. 62, 


j.A. 37-39, Tr- 69-71, 76-77.] At most Proctor said he saw 
Appellant "on top" of her. 

It is true Hill testified that Appellant said "y just 
killed 2 woman" [J.A. 48, Tr- 92], yet Dugan testified that 
Appellant said he did not know until the following day he 
had actually Killed Bernice Thomas. [J.A. 67, Tr. 129.1 

As to the failure of this Court to notice plain errors 
affecting substantial rights, see Washington v- United 
States (D.C. cir., February 28, 1969), No. 22,022, P- 4 
of the slip opinion, where it states that it is at liberty 
to notice plain error. "But whether we should entertain 
them on that basis is a matter of judicial discretion." 
--citing Mannin: v. United States (D.C. Cir. 1966) 125 
U.S. App. D.C. 256, 371 F. 2d 353. 

Appellee is referred to Anders V- California, 386 U.S. 
738 (1967), as 4 guide to determine the effectiveness of 


appellate counsel. 


CONCLUS ION 


WHEREFORE, Appellant respectfully submits that this 
Court should reverse the denial by the District Court of his 


19955" motion, or that it should release him from custody, 


: : 
or grant him a new trial. 
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